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Part I—BANKING LAw 
A. ORGANIZATION AND STRUCTURE 


§ 3.00. Stockholders. 

U.S. Court of Appeals, 9th Cir. (1990) 
Savings and loan association could not 
rescind loan participation agreement 
where it was in default under agree- 
ment. First Citizens Fed. Sav. & Loan 
Ass’n v. Worthen Bank, 919 F.2d 510, 
108 B.L.J. 401. 


§ 4.45. Liability of directors, 
in general. 

U.S. Court of Appeals, 7th Cir. (1990) 
Comptroller of Currency had authority 
to assess civil money penalties for past 
violations of cease and desist orders. 
Abercrombie v. Clarke, 920 F.2d 1351, 
108 B.L.J. 400. 


U.S. Court of Appeals, 7th Cir. (1990) 
Officer’s renunciation of interest in cor- 
poration did not affect prior guaranty of 
corporate obligations. Bay State Milling 
Co. v. Martin, 916 F.2d 1221, 108 B.L.J. 
286. 


U.S. District Court, D.C.1. (1990) Fed- 
eral Deposit Insurance Corp. (FDIC), 
acting in receivership capacity, was en- 
titled to attempt to recover money 
withdrawn by director from bank one 
week prior to bank’s insolvency. FDIC 
v. Sullivan, 744 F. Supp. 239, 108 B.L.J. 
286. 


§ 5.00. Officers. 

California (1990) Branch managers with 
title of vice-president or assistant vice- 
president were not “officers” with “at 


will” status because they were not ap- 
pointed and dismissed by the bank’s 
board of directors. Wells Fargo Bank v. 
Superior Ct., [Current Binder] Fed. Sec. 
L. Rep. (CCH) § 88,189, 108 B.L.J. 81. 


§ 5.05. Authority, in general. 

U.S. District Court, D. Kan. (1991) 
Bank officer did not act unlawfully in 
arranging for third party to make loan 
to bank examiner. United States v. 
Walker, 755 F. Supp. 972, 108 B.L.J. 496. 


§ 5.10. Liability of officers, 

in general. 
U.S. Court of Appeals, 5th Cir. (1990) 
Evidence that bank president misap- 
plied bank funds was sufficient to up- 
hold conviction. United States v. 
Cordell, 912 F.2d 769, 108 B.L.J. 170. 


§ 5.95. Employment and 
Civil Rights Act. 

U.S. Court of Appeals, Ist Cir. (1990) A 
bank employee allegedly fired for coop- 
erating with federal agents did not have 
a private right of action under the Cur- 
rency Transaction Reporting Act. Ar- 
royo-Torres v. Ponce Fed. Bank, Fed. 
Banking L. Rep. (CCH) ¥ 88.343, 108 
B.L.J. 400. 


§ 7.105. Term of office. 

U.S. Court of Appeals, Ist Cir. (1991) 
Terminated bank officer with low per- 
formance ratings did not establish age 
discrimination. Connell v. Bank of 
Boston, 924 F.2d 1169, 108 B.L.J. 496. 


B. BANK POWERS AND FUNCTIONS 


§ 13.00. Contractual obligations. 

U.S. Court of Appeals, 7th Cir. (1990) 
Bank was not liable for releasing funds 
to foreign bankruptcy receiver even 





though receiver did not bring petition in 
the United States. Ma v. Continental 
Bank, N.A., 905 F.2d 1073, 108 B.L.J. 81. 


§ 16.00. Real estate loans. 

U.S. Court of Appeals, 2d Cir. (1990) 
Absent exceptional circumstances, a 
prejudgment real estate attachment 
should not be permitted without first 
giving the owner of the real estate an 
opportunity to be heard concerning the 
merits of the attaching party’s claim. 
Additionally, the attaching party should 
be required to post a bond or other se- 
curity before obtaining such an attach- 
ment. Pinsky v. Duncan, 898 F.2d 852 
(2d Cir. 1990), as amended, 907 F.2d 17 
(2d Cir. 1990) motion for cert. granted 
sub. nom. Connecticut v. Doehr (U.S. 
1990) (1990 U.S. LEXIS 3845), 108 
B.L.J. 78. 


§ 16.60. Foreclosure. 

U.S. Court of Appeals, 11th Cir. (1990) 
Court did not abuse its discretion in en- 
tering deficiency judgment without 
holding evidentiary hearing. FDIC v. 
Morley, 915 F.2d 1517, 108 B.L.J. 287. 


U.S. Court of Appeals, 4th Cir. (1990) 
Bank violated the Agricultural Credit 
Act by failing to give mortgagor right of 
first refusal before selling property. 
Payne v. Federal Land Bank, 916 F.2d 
179, 108 B.L.J. 287. 


Florida (1991) Bank could pursue fore- 
closure action where its forbearance in 
not investigating property owner for 
embezzlement was sufficient considera- 
tion for second mortgage on property. 
Citibank Int'l v. Mercogliano, 574 So. 2d 
1190, 108 B.L.J. 497. 


Ohio (1989) Mortgagee’s actions in re- 
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quiring regular payments on mortgage 
did not constitute bad faith. First Fed. 
Sav. & Loan Ass’n v. Cheton & Rabe, 
567 N.E.2d 298, 108 B.L.J. 497. 


§ 17.00. Other loans and discounts. 
Georgia (1990) Creditor’s release of 
principal debtor and co-surety served as 
discharge of other surety. Hendricks v. 
Davis, 395 S.E.2d 632, 108 B.L.J. 174. 


Kentucky (1990) Absent express agree- 
ment, creditor was not required to no- 
tify sureties of contractor’s default. 
Florida Steel Corp. v. Indiana Lumber- 
man’s Mut. Ins. Co., 794 S.W.2d 175, 108 
B.L.J. 173. 


§ 17.05. Liabilities of parties. 

U.S. District Court, D. Utah (1990) 
Bank did not have fiduciary duty to 
seller to disclose its loans to purchaser. 
Schoepe v. Zions First Nat’l Bank, 750 F. 
Supp. 1084, 108 B.L.J. 401. 


§ 18.00. Interest. 

U.S. District Court, N.D. Tex. (1990) 
Partners could assert limits on individ- 
ual liability on promissory note in suit 
brought by Resolution Trust Corp. v. 
Oaks Apartments Joint Venture, 753 F. 
Supp. 1332, 108 B.L.J. 502. 


§ 19.10. Legal process to examine. 
U.S. District Court, D. Mass. (1990) 
United States Government did not give 
sufficient reasons to justify giving de- 
layed notice to customers that their 
bank records were being sought. /n re 
Thirty-Nine Admin. Subpoenae, 754 F. 
Supp. 5, 108 B.L.J. 498. 


§ 20.00. Electronic funds transfer 
and Regulation E. 
New York (1990) Transferee bank that 
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credited transferred funds to wrong ac- 
count and used funds to reduce over- 
draft in account was liable to transferor 
bank. Manufacturers Hanover Trust Co. 
v. Chemical Bank, 599 N.Y.S.2d 704, 108 
B.L.J. 174. 


§ 22.00. Liens and setoff. 

U.S. Court of Appeals, 6th Cir. (1990) 
Bank was entitled to exercise right of 
setoff that matured after judgment cred- 
itor’s writ of garnishment was served. 
Carpenters S. Cal. Admin. Corp. v. 
Manufacturers Nat’! Bank, 910 F.2d 
1339, 108 B.L.J. 170. 


U.S. Court of Appeals, 4th Cir. (1990) 
Special account was subject to setoff 
when funds in account were commin- 
gled. Jn re Nat Warren Contracting Co., 
905 F.2d 716, 108 B.L.J. 82. 


Colorado (1990) Bank was not required 
to inform customer of right of setoff. 
Mancuso v. United Bank, 796 P.2d 7, 108 
B.L.J. 175. 


§ 22.25. Right of setoff, in general. 
U.S. Court of Appeals, 8th Cir. (1990) 
Bank could not set off funds in joint ac- 
counts where debtor no longer had 
vested interest in such accounts. Ackley 
State Bank v. Thielke, 920 F.2d 521, 108 
B.L.J. 402. 


§ 22.50. Joint notes and deposits. 
U.S. Court of Appeals, 5th Cir. (1991) 
Two holders of certificates of deposit 
(CDs), styled as joint tenants, could re- 
cover against FDIC if they established 
CDs were not owned jointly. Spawn v. 
Western Bank-Westheimer, 925 F.2d 
885, 108 B.L.J. 499. 


Alabama (1991) Certificates of deposit 


belonged to the purchaser, although the 
certificates listed both the purchaser 
and another party as owners. Messer v. 
Kennedy, 574 So. 2d 788, 108 B.L.J. 498. 


C. BANK SUPERVISION AND 
REGULATION 


§ 23.00. National banks. 

U.S. Court of Appeals, 7th Cir. (1990) 
Bank violated National Banking Act 
where its reorganization plan provided 
for reacquisition of capital stock at low 
price and did not allow appraisal rights 
for minority shareholders. Bloomington 
Nat'l Bank v. Telfer, 916 F2d 1305, 108 
B.L.J. 288. 


U.S. District Court, E.D. Ark. (1990) 
National Bank Act precluded state from 
banning debt cancellation contracts of- 
fered by national bank. First Nat’l Bank 
of E. Ark. v. Taylor, [Current Binder] 
Fed. Banking L. Rep. (CCH) 4 88,196, 
108 B.L.J. 83. 


§ 23.20. Dealings in securities. 

U.S. Court of Appeals, 8th Cir. (1990) 
Bank was not liable for aiding and abet- 
ting violations of the federal securities 
laws. K&S Partnership v. Continental 
Bank, 913 F.2d 1296, 108 B.L.J. 288. 


§ 23.40. Misapplication of funds. 

U.S. Court of Appeals, 7th Cir. (1990) 
Bank that improperly managed trust ac- 
counts was barred from providing trust 
services. Central Nat'l Bank v. United 
States Dep’t of Treasury, 912 F.2d 897, 
108 B.L.J. 171. 


§ 25.00. Federal Deposit Insurance 
Corporation. 

U.S. Court of Appeals, 9th Cir. (1990) 

Bank’s buyout of president’s employ- 
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ment contract was unsound practice re- 
quiring funds to be repaid. Hoffman v. 
FDIC, 912 F.2d 1172, 108 B.L.J. 175. 


U.S. Court of Appeals, D.C. Cir. (1989) 
FDIC’s decision that son of principal 
shareholder was not qualified to acquire 
bank upheld. Sletteland v. FDIC, 924 
F.2d 350, 108 B.L.J. 500. 


U.S. District Court, D.P.R. (1990) Bank 
had to exhaust administrative remedies 
before bringing suit against Resolution 
Trust Corporation Rexam Ltd. Partner- 
ship v. RTC, 754 F. Supp. 245, 108 B.L.J. 
499. 


U.S. District Court, D. Utah (1990) 
FDIC lacked authority to withhold pay- 
ment of funds to state commissioner to 
satisfy liquidation claims of executives 
of failed bank. Sutton v. FDIC, 750 F. 
Supp. 481, 108 B.L.J. 403. 


§ 25.25. Receivership of insolvent 
bank. 

U.S. Court of Appeals, 5th Cir. (1990) 

FDIC is not liable for unrecorded claims 

against bank. Bowen v. FDIC, 915 F.2d 

1013, 108 B.L.J. 289. 


U.S. Court of Appeals, 4th Cir. (1990) 
FDIC, as liquidator of insolvent bank, 
did not have absolute priority over 
shareholder’s claim on assets of bank’s 
directors. Howard v. Haddad, 916 F.2d 
167, 108 B.L.J. 289. 


U.S. District Court, E.D.N.Y. (1990) Af- 
firmative defenses based on FDIC's al- 
leged failure to mitigate damages could 
not be asserted against FDIC acting in 
receivership capacity. FDIC v. Eckert 
Seamans Cherin & Mellott, 754 F. Supp. 
22, 108 B.L.J. 500. 
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U.S. District Court, S.D. Fla. (1990) 
Acting as liquidator of insolvent bank, 
FDIC had authority to repudiate bank’s 
lease. Bayshore Executive Plaza Part- 
nership v. FDIC, 750 F. Supp. 507, 108 
B.L.J. 403. 


§ 26.20. Establishment of branches. 
U.S. District Court, E.D. Ark. (1990) 
Resolution Trust Corporation exceeded 
its authority in issuing regulation, which 
was, therefore, invalid. Arkansas State 
Bank Comm’r v. RTC, 745 F. Supp. 550, 
108 B.L.J. 290. 


D. SPECIALIZED ORGANIZATIONS 
WITH BANKING FUNCTIONS 


§ 28.00. Savings and loan 
associations. 

U.S. Court of Appeals, 10th Cir. (1990) 
Plaintiffs stated a claim under the Thrift 
Institutions Restructuring Act when 
they alleged that bank attempted to re- 
quire assumption of nonperforming 
loans. Tri-Crown, Inc. v. American Fed. 
Sav. & Loan Ass’n, [Current Binder] 
Fed. Banking L. Rep. (CCH) 4 88,197, 
108 B.L.J. 83. 


§ 34.00. Bank holding companies. 
U.S. Court of Appeals, 5th Cir. (1990) 
Bank could be liable under anti-tying 
provisions of Bank Holding Company 
Act even absent a showing of coercion. 
Dibidale of La., Inc. v. American Bank 
& Trust Co., 916 F.2d 300, 108 B.L.J. 
290. 


F. CONSUMER CREDIT PROTECTION 


§ 39.00. In general. 

Ohio (1989) Evidence established that 
wife was authorized user of ex-hus- 
band’s credit card and was not liable for 





BANKING LAW JOURNAL 


balance due on card. First Nat’l Bank of 
Findlay v. Fulk, 566 N.E.2d 1270, 108 
B.L.J. 501. 


§ 40.00. Equal Credit Opportunity 
Act. 

U.S. Court of Appeals, 2d Cir. (1990) A 
home improvement contract was not 
subject to the Federal Equal Credit Op- 
portunity Act where it did not require 
the payment of any interest but did re- 
quire a deposit followed by four 
progress payments at various specified 
stages of the home improvement pro- 
ject, where those progress payments 
were substantially contemporaneous 
with the work required to be performed 
under the contract. Shaumyan v. Sidetex 
Co., 900 F.2d 16, 108 B.L.J. 168. 


G. OFFENSES BY BANK AND BANK 
CRIMES 


§ 43.00. Usury. 

Texas (1990) Seller who charged usurious 
rate of interest was required to forfeit 
principal on loan. Risica & Sons, Inc. v. 
Tubelite, 794 S.W.2d 468, 108 B.L.J. 176. 


§ 43.75. Conflict of laws. 

U.S. Court of Appeals, 5th Cir. (1990) 
State law, rather than law of foreign 
country, applied to resolve question of 
usury. Banque Libanaise Pour Le Com- 
merce v. Khreich, 915 F.2d 1000, 108 
B.L.J. 291. 


§ 44.00. Bank crimes. 

U.S. Court of Appeals, 3d Cir. (1990) 
Bank was required under the Currency 
Transaction Reporting Act to aggregate 
separate transactions on same day but at 
different branches totaling more than 
$10,000. United States v. Besmajian, 910 
F.2d 1153, 108 B.L.J. 171. 


U.S. District Court, M.D. Fla. (1990) In- 
vestors stated claims under state and 
federal statutes for fraud in connection 
with oil exploration scheme. McCarthy 
v. Barnett Bank of Polk County, 750 F. 
Supp. 1119, 108 B.L.J. 404. 


Indiana (1990) Bank acted fraudulently 
in not disclosing adverse financial infor- 
mation to purchaser of business. First 
Source Bank v. Rea, 559 N.E.2d 381, 108 
B.L.J. 176. 


Texas (1990) Although bank had right 
to rescind oral agreement, prospective 
borrowers were not precluded from 
suing bank for damages for misrepre- 
senting that loan had been approved. 
Federal Land Bank Ass’n v. Sloane, 793 
S.W.2d 692, 108 B.L.J. 172. 


Part Ill—TRrRusT AND 
Estates Law 


B. EXECUTION AND ATTESTATION 
OF WILLS 


§ 60.00. Formal requisites. 

Arkansas (1991) Document purporting 
to be will was defective on face as it 
contained no dispositive terms. Dunn v. 
Means, 803 S.W.2d 542, 108 B.L.J. 504. 


§ 62.05. Joint and mutual wills. 
Tennessee (1990) Evidence failed to es- 
tablish that parties executing contempo- 
raneous mutual wills contracted to per- 
petuate them. /n re Estate of Fusse, 803 
S.W.2d 245, 108 B.L.J. 504. 


Wisconsin (1990) Will upheld where evi- 
dence indicated it was a separate and 
not a joint will. Jn re Estate of Warunek, 
463 N.W.2d 866, 108 B.L.J. 407. 
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§ 62.10. Oral contracts. 

Idaho (1990) Allegation that decedent 
promised to make a will transferring 
property in return for care of property 
during decedent's lifetime stated a cause 
vi action. Hellickson v. Jenkins, 796 P.2d 
150, 108 B.L.J. 179. 


Pennsylvania (1990) Evidence was in- 
sufficient to support claim of oral con- 
tract to make irrevocable wills. Hatbob 
v. Brown, 575 A.2d 607, 108 B.L.J. 87. 


C. EXECUTORS AND 
ADMINISTRATORS 


§ 63.00. Appointment and removal. 
Pennsylvania (1990) Bank was not li- 
able for negligence or fraud in disposi- 
tion of estate. Jn re Estate of Cavalier, 
582 A.2d 1125, 108 B.L.J. 407. 


§ 64.00. Duties. 

Connecticut (1991) Terms “I wish” and 
“I am willing” created obligation to 
offer to sell house, even though terms 
were precatory in nature. Canaan Nat’! 
Bank v. Peters, 586 A.2d 562, 108 B.L.J. 
505. 


§ 64.10. Taxes. 

Missouri (1990) Doctrine of equitable 
apportionment would be applied where 
will contained no ambiguities as to pay- 
ment of federal estate taxes. Jn re Estate 
of Johnson, 803 S.W.2d 619, 108 B.L.J. 
505. 


§ 64.15. Attorney’s fees. 

Florida (1990) Attorney fees could not 
be assessed against the beneficiaries in 
will contest in absence of proof that 
beneficiaries acted in bad faith. Jn re Es- 
tate of Lane, 562 So. 2d 352, 108 B.L.J. 
87. 


593 


1991 DIGEST INDEX 


D. VALIDITY OF WILLS 


§ 65.10. Admissible evidence and 
findings. 

District of Columbia (1990) Extrinsic 

evidence not admissible to identity of 

residual legatee. Knupp v. District of 

Columbia, 578 A.2d 702, 108 B.L.J. 179. 


§ 66.00. Proof of revocation. 

New York (1990) Revocation of prop- 
erly executed codicil did not revive pro- 
visions in prior will. in re Will of Lake, 
560 N.Y.S.2d 966, 108 B.L.J. 294. 


§ 66.15. Torn will. 

Arkansas (1991) Attorney’s tearing of 
will did not constitute revocation where 
testator was not present. Jn re Estate of 
C’Donnell, 803 S.W.2d 530, 108 B.L.J. 
505. 


§ 67.00. Contesting the will. 

Florida (1990) Will contest was brought 
within statutory time period where 
amended petition prepared by attorney 
dated back to pro se petition filed by 
contestant. /n re Estate of Snyder, 562 
So. 2d 403, 108 B.L.J. 88. 


Mississippi (1990) Limitation period for 
contesting will runs from date clerk ac- 
cepts will for probate. Jn re Will of 
Fields, 570 So. 2d 1202, 108 B.L.J. 408. 


§ 67.35. Testamentary incapacity. 
Alabama (1990) Evidence supported 
finding that decedent lacked testamen- 
tary capacity when he signed will. Craig 
v. Perry, 565 So. 2d 171, 108 B.L.J. 180. 


Illinois (1990) Will was invalid where 
evidence failed to establish that testator 
knew contents of document. Bailey v. 
Clark, 561 N.E.2d 367, 108 B.L.J. 294. 
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Mississippi (1990) Will upheld where 
evidence failed to establish that the 
decedent lacked testamentary capacity. 
In re Wiil of Wasson, 562 So. 2d 74, 108 
B.L.J. 88. 


§ 67.40. Undue influence. 

Alabama (1990) Will contestant’s alle- 
gations regarding a power of attorney 
and access to financial documents pre- 
cluded summary judgment in favor of 
executor of will. Cleveland v. Central 
Bank of S., 574 So. 2d 741, 108 B.L.J. 
507. 


Illinois (1990) Although testator was in 
ill health, evidence did not establish that 
she was subject to undue influence or 
lacked testamentary capacity. Jn re Es- 
tate of Lemke, 561 N.E.2d 350, 108 
B.L.J. 295. 


Illinois (1990) Beneficiary rebutted pre- 
sumption of undue influence where evi- 
dence established that testator was 
strong-willed individual who clearly ex- 
pressed her intention to disinherit con- 
testants. Jn re Estate of Henke, 561 
N.E.2d 314, 108 B.L.J. 295. 


Illinois (1990) Will contestants failed to 
establish undue influence directed at 
procuring of will. Jn re Estate of Walls, 
561 N.E.2d 344, 108 B.L.J. 296. 


Maryland (1991) Evidence established 
that decedent was able to, and did, 
make her own decision about estate. 
Walton v. Davy, 586 A.2d 760, 108 B.L.J. 
506. 


Maryland (1991) Will invalidated for 
undue influence following testator’s 
stroke. Moore v. Smith, 582 A.2d 1237, 
108 B.L.J. 408. 


Mississippi (1990) Evidence supported 
finding that earlier will should be upheld 
where decedent was subject to undue in- 
fluence in executing later will. Powell v. 
Hickman, 793 S.W.2d 885, 108 B.L.J. 181. 


Texas (1991) Evidence was sufficient to 
establish that two wills were procured as 
a result of undue influence. Holcomb v. 
Holcomb, 803 S.W.2d 411, 108 B.L.J. 506. 


Texas (1990) Court upheld will, notwith- 
standing a jury’s finding of undue influ- 
ence where there was no evidence to 
support jury’s finding. Smallwood v. 
Jones, 794 S.W.2d 114, 108 B.L.J. 180. 


§ 68.00. Restrictions on 

testamentary disposition. 
Wisconsin (1990) Assignment of forty 
percent of distributive shares in estate 
to heir search firm upheld. Jn re Estate 
of Katze-Miller, 463 N.W.2d 853, 108 
B.L.J. 409. 


§ 68.15. Property excluded 
from estate. 

Georgia (1990) Devisee who obtained 
title under will to property subject to re- 
straint on alienation should have con- 
tested enforcement of will rather than 
seek'ng reformation of deed to property. 
Phillips v. Phillips, 392 S.E.2d 523, 108 
B.L.J. 89. 


E. CONSTRUCTION OF WILLS 


§ 62.00. Rules of construction. 
Florida (1990) Summary judgment inap- 
propriate where questions of fact ex- 
isted as to whether testator had made a 
gift or entered into a contract regarding 
interest in land development profits. 
Shakarian v. Daum, 561 So. 2d 1222, 108 
B.L.J. 90. 
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§ 69.05. Nature and extent of 

beneficiary's interests. 
Alabama (1990) Clause in will devised a 
fee simple interest in property that was 
not subject to a condition subsequent. 
St. Vincent de Paul Soc’y v. Mullen, 562 
So. 2d 232, 108 B.L.J. 90. 


Texas (1990) Residuary clause was not 
ambiguous where term “estate” was 
given commonly understood meaning. 
Hudson v. Hopkins, 799 S.W.2d 783, 108 
B.L.J. 409. 


§ 70.20. Adopted children. 
Connecticut (1991) Testator intended 
that both adopted grandsons and 
adopted granddaughters were “grand- 
children” under will. Connecticut Nat'l 
Bank & Trust Co. v. Chadwick, 585 
A.2d 1189, 108 B.L.J. 507. 


F. TRUSTS 


§ 72.10. Testamentary. 

Oregon (1990) Testamentary trust 
would not be modified to facilitate re- 
mainderman’s qualification for public 
assistance. Jn re Harreil, 801 P.2d 852, 
108 B.L.J. 410. 


§ 72.15. Revocable. 

Kansas (1990) Beneficiary designation 
of decedent’s individual retirement ac- 
count was subject to rights of noncon- 
senting surviving spouse. McCarty v. 
State Bank, 795 P.2d 940, 108 B.L.J. 181. 


§ 72.50. Constructive. 

Iowa (1990) Court would not impose 
constructive trust on pension trust 
where there was no showing that benefi- 
ciary was inequitably enriched. Jn re Es- 
tate of Farrell, 461 N.W.2d 360, 108 
B.L.J. 296. 
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South Carolina (1990) Constructive 
trust was imposed on marital property 
where evidence established that dece- 
dent’s wife breached confidential rela- 
tionship. Chapman v. Citizens & S. Nat'l 
Bank, 395 S.E.2d 446, 108 B.L.J. 182. 


§ 73.00. Powers and duties 

of trustee. 
Florida (1990) In dispute to resolve as- 
sets of trust, trustee, not beneficiary, was 
real party in interest. Buerki v. Lochner, 
570 So. 2d 1061, 108 B.L.J. 410. 


Illinois (1990) Bank breached fiduciary 
duty by failing to inform beneficiary of 
foreclosure against land trust. Williams 
v. Independence Bank, Chicago, 559 
N.E.2d 201, 108 B.L.J. 183. 


G. FUTURE INTERESTS 


§ 77.00. Powers of appointment. 
Iowa (1990) Trust beneficiary’s wife at 
time of death, rather than wife when 
trust agreement was executed, was 
“wife” for purposes of trust. /n re Trust 
of Killian, 459 N.W.2d 497, 108 B.L.J. 
183. 


VOLUME II 


Part IV—ARTICLE 3, 
COMMERCIAL PAPER 
(U.C.C. Art. 3) 


A. KINDS OF COMMERCIAL PAPER 
AND PARTIES 


§ 81.00. Certificates of deposit. 

New Jersey (1990) Bank did not violate 
state or federal law by imposing early- 
withdrawal penalty for certificate of de- 
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posit. Karu v. Feldman, 574 A.2d 420, 
108 B.L.J. 84. 


C. TRANSFER AND NEGOTIATION 


§ 95.00. Kinds of indorsement. 

Texas (1990) Purchaser’s release of 
mortgage company did not discharge 
bank which allegedly converted funds. 
Stone v. First City Bank, 794 S.W.2d 537, 
108 B.L.J. 177. 


D. RIGHTS OF HOLDER AND 
DEFENSES 


§ 99.00. Holders in due course, 
in general. 

South Carolina (1990) Borrower who 
signed blank promissory note was liable 
for entire amount of note where pro- 
posed third-party cosigner entered 
amount greater than borrower intended 
on note. American Fed. Bank, FS.B. v. 
Parker, 392 S.E.2d 798, 108 B.L.J. 84. 


§ 103.20. Duress depriving control. 
U.S. District Court, D.D.C. (1991) De- 
fense of economic duress could not be 
asserted against FDIC in suit to collect 
on notes. FDIC v. Meyer, 755 F. Supp. 
10, 108 B.L.J. 501. 


E. LIABILITY OF THE PARTIES 


§ 118.00. Liability of guarantor. 

U.S. District Court, S.D.N.Y. (1990) 
Guarantor under factoring agreement 
was required to make written objections 
to account statements. Chase Manhat- 
tan Bank v. Ungarten, 742 F. Supp. 167, 
108 B.L.J. 177. 


U.S. District Court, E.D. Wis. (1990) 
Guarantor was liable to pay lender’s 
reasonable attorney fees in bankruptcy 


reorganization proceedings. First Bank 
Southeast v. Predco, Inc., 744 F. Supp. 
873, 108 B.L.J. 291. 


§ 121.00. Conversion of negotiable 
instruments. 

U.S. District Court, §8.D. Iowa (1990) 
Bank could be liable for conversion in 
failing to act in a commercially reason- 
able manner in paying check. Van 
Lunen v. State Cent. Sav. Bank of 
Keokuk, 751 F. Supp. 145, 108 B.L.J. 
404. 


Part V—AnrTICcLE 4, BANK 
DEPOSITS AND COLLECTIONS 
(U.C.C. Art. 4) 


A. INTRODUCTION TO BANK 
DEPOSITS AND COLLECTIONS 


§ 136.00. Applicability and conflicts 
of law (U.C.C. § 4-102). 

U.S. District Court, D. Mass. (1990) 
Bank did not convert funds mistakenly 
transferred to it where transferor bank 
no longer had ownership interest in 
funds. Shawmut Worcester County 
Bank v. First Am. Bank & Trust, 11 
U.C.C. Rep. Serv. 2d (Callaghan) 417, 
108 B.L.J. 85. 


D. RELATIONSHIP BETWEEN PAYOR 
BANK AND ITS CUSTOMER 


§ 158.00. Bank liability for wrongful 
dishonor. 

Nebraska (1990) Company president 
who guaranteed company’s indebted- 
ness was a customer entitied to sue bank 
for wrongfully dishonoring a check. Par- 
rett v. Platte Valley State Bank & Trust 
Co., 459 N.W.2d 371, 108 B.L.J. 173. 
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§ 164.00. Customer's duty to 
discover and report fraud. 

Arkansas (1991) Wife’s claim against 
bank as to checks allegedly forged by 
husband created question for jury. 
Union Nat’! Bank of Little Rock v. 
Daneshvar, 803 S.W.2d 567, 108 B.L.J. 
502. 


Part VI—OTHER ARTICLES OF 
THE UCC 


A. ARTICLE 5, LETTERS OF CREDIT 


§ 167.00. Scope of Article 5. 

U.S. District Court, D. Or. (1990) Ab- 
sent special relationship, beneficiary of 
letter of credit could not recover dam- 
ages against bank for alleged wrongful 
dishonor. Timber Falling Consultants, 
Inc. v. General Bank, 751 F. Supp. 179, 
108 B.L.J. 405. 


U.S. District Court, E.D. Tex. (1990) 
Letter of credit issued to cover debts of 
franchisee did not also cover debts of 
franchisee’s widow. Mobil Oil Corp. v. 
Atlanta Nat’l Bank, 745 F. Supp. 384, 
108 B.L.J. 292. 


Texas (1990) Federal Deposit Insurance 
Corporation (FDIC), as receiver, was 
obligated to honor letter of credit that 
bank’s chairman had apparent authority 
to issue. FDIC v. Texas Bank of Gar- 
land, 11 U.C.C. Rep. Serv. 2d 
(Callaghan) 612, 108 B.L.J. 85. 


§ 167.05. What constitutes a 

letter of credit. 
Mississippi (1990) Bank’s letter indicat- 
ing that loan was approved subject to 
certain conditions did not constitute is- 
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suance of letter of credit. Hendry Con- 
str. Co. v. Bank of Hattiesburg, 562 So. 
2d 100, 108 B.L.J. 86. 


§ 174.20. Wrongful dishonor. 

U.S. Court of Appeals, 7th Cir. (1990) 
Letter of credit requiring joint draw by 
two beneficiaries was not wrongfully 
dishonored when bank rejected unilat- 
eral draw by one beneficiary. Occidental 
Fire & Casualty Co. v. Continental 
Bank, 918 F.2d 1312, 108 B.L.J. 405. 


C. ARTICLE 9, SECURED 
TRANSACTIONS 


§ 184.00. Collateral covered by 
Article 9. 

Idaho (1990) Valid security interest was 

created in bus. Simplot v. Owens, 805, 

P.2d 449, 108 B.L.J. 503. 


§ 186.00. Validity of security 
agreement and rights 
of parties thereto. 
U.S. Court of Appeals, 10th Cir. (1990) 
Bank’s perfected security interest was 
superior to interest of other creditor. 
Bank of Okla. v. Islands Marina, 918 
F.2d 1476, 108 B.L.J. 406. 


§ 190.20. Remedy of self-help. 

U.S. District Court, W.D. Va. (1990) 
Deputy sheriff did not breach peace 
when repossessing debtor's truck. Wal- 
lace v. Chrysler Credit Corp., 743 F. 
Supp. 1228, 108 B.L.J. 292. 


§ 190.35. Reasonable notice of sale. 
U.S. Court of Appeals, 9th Cir. (1990) A 
guarantor is a “debtor” for purpose of 
statutory provision requiring notice to 
debtor before sale of collateral. Jn re 
Kirkland, 915 F.2d 1236, 108 B.L.J. 29%. 
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